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The Task unanimously approved legislation amending 
4801 to require of retraining costs and expenses 
upon request of the spouse seeking support where that 
spouse has submitted a retraining plan; to require the 
court to consider the tax consequences to both parties of 
such an order; and to require the court to consider the 
supporting spouse's ability to pay such an award. 
4. Marital Property Legislation 
(a) Proposal #1: Broad Definition of Community Property 
Subcommittee Ill recommended the need for a broad 
statutory definition of community property, and that such 
definition should cover all forms of property to include 
all assets acquired during the marriage, both tangible 
and intangible including, but not limited to, all 
business and career assets and interests acquired during 
marriage, as ions and retirement interests 
whether or not they have vested or matured, enhanced 
earning capacity, education, training and licenses, 
goodwill, and any other tangible and intangible assets 
and entitlements acquired during marriage. The 
Subcommittee agreed that specific types of property 
should not be enumerated, with the exception of 
professional degrees, in order to avoid the court 
interpreting this list as limiting the current definition 
of community . The Subcommittee noted that 
California case s sufficient in its treatment of 
pension fits. In addition, the Subcommittee 
recommended luding a preamble acknowledging the 
changing nature property soc ty and a "legislative 
intent" to broadly define community property so that it 
includes all of property. 
Task Force members agreed not to list specific types of 
property in the bill because of their concern that 
enumerating some types of property could be 
misinterpreted by courts as a limitation, rather than 
expansion the definition of community property. 
The Task Force therefore approved legislation amending 
Civil Code Section 5110 to require community property to 
be broadly defined to include all forms of tangible and 
intangible assets and property acquired during the 
marriage, with one abstent (Marvin Chapman). Some 
Task Force members believe that this proposal wou~in 
effect, create a presumption that new types of property 
"discovered" in the future would be considered community 
property. 
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The Ta Force approved legislation repealing Section 
4800.3 (Sullivan Law) and amending Civil Code Section 
5117 to define enhanced earning capacity acquired during 
marriage as community property subject to division upon 
dissolution. Professional degrees, licenses and training 
would expressly defined as "earning capacity acquired 
during the marr ' 
(Pam Pierson and Beth Jackson abstained. chael Barber, 
Marvin Chapman and Judith McConnell opposed the specific 
bill on the basis it was unclear and did not clearly 
set out how separate property contributions (e.g., 
premari educat ) were to be treated. They, however, 
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5. Legislation to Preserve Family Home in Marriages of Long 
Duration 
The Task Force approved legislation authorizing the delayed 
sale of a long-established family home where the adverse 
economic, emotional and social impact on the supported spouse 
in a marriage of long duration are not outweighed by economic 
detriment to the other spouse. The Task Force unanimously 
approved this b 1 wi the following comments and changes: 
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(1) Delete all reference to "older spouse" language; 
(2) Add language permitt modification or termination only 
upon proof of a "substantial change of circumstances;" 
(3) Add a provision that remarriage of the spouse in 
possession of the home creates a rebuttable presumption 
in favor of immediate sale of the home. (While approving 
the overall bill, Professor Weitzman opposed this 
particular provision.) 
(4) Delete provision (c) in proposed bill, and replace with a 
provision stating that "In making an order pursuant to 
this section, the court may reserve jurisdiction to 
determine any and all issues that arise with respect to 
the sale of the home, including, but not limited to, the 
tax consequences to each party. 
(5) The Task Force agreed not to define "marriage of long 
duration" (i.e., specify a number of years); they agreed 
that this is-better left to the court's discretion to 
determine on a case-by-case basis. 
The Task Force also discussed proposed legislation that would 
permit the court to make an outright award of the family home 
where equal division of the community property would require sale 
of the home. The Task Force decided that legislation proposing 
such a "unequal division" of community property was not 
politically feasible and would jeopardize the mandatory "equal 
division" rule of CC 4800. 
6. Custody/Joint Custody Legislation 
(a) Proposal #1: Domestic Violence and Custody 
The Task Force unanimously approved legislation adding 
the following provision to Civil Code Section 4608 which 
specifies the factors the court should consider in 
determining the best interest of the child: 
Any history of abuse or domestic violence by one 
parent against the other parent. Prior to 
consideration or allegations or abuse, the court 
shall make an initial finding of a history or 
pattern of abuse or domestic violence by one parent 
against the other parent. 
(b) Pro osal #2: Removin 
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The Task Force unanimously adopted the recommendation of 
Subcommittee 112 (September 19 meeting) that there should 
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(5) The and emotional maturity of the child. 
The Task Force members voted to recommend adding a 
presumption against joint physical custody of infants three 
years and under. (While voting for the proposal, Marvin 
Chapman requested that it be noted that he did so with 
reservation.) Dr. Wallerstein felt that additional factors 
should be added regarding parents' communication and child 
care routines, and the child's developmental capacities. The 
Task Force agreed that Wallerstein and Schulman would draft 
additional factors to be included with reference to the 
presumption against joint physical custody for infants three 
(3) years and under. (However, Dr. Wallerstein and Marvin 
Chapman both opposed; Dr. Wallerstein felt that age two would 
be more appropriate and Marvin Chapman was opposed to any 
presumption.) 
(d) Proposal #4: Child Support and Joint Custody 
The Task Force unanimously approved legislation that would 
te the current language of Civil Code Section 4727, 
permitting reduction in child support based upon the amount 
of time the obligor-parent is awarded with the child, because 
the result is less child support available to the child. 
Instead, the Legislature should explicitly state that (1) 
joint cus awards shall not reduce or modify child support 
obligations; (2) that support guidelines shall be applied the 
same in all cases, without regard to the type of custody 
award or amount of time the child spends with the 
obligor-parent; and (3) that Judicial Council support 
guidelines and county support guidelines shall be amended to 
comply with this provision (i.e., "custody" or "time" factors 
must be removed from support guidelines). (Based on the 
research presented, Marvin Chapman supported the concept of 
this bill with reservations. He did not, however, approve 
the specific bill language.) 
7. Mediation Legislation 
(a) Proposal #1: Mediation and Visitation 
The Task Force unanimously recommended that mediation be 
available for resolution of post-decree disputes over 
visitation and implementation of custody orders. The Task 
Force recognized that legislation is necessary to require 
programs to provide mediation in a timely manner(~., 
within 60 days of the request) for post-decree disputes and 
requested that staff draft legislation amending Civil Code 
Section 4607. 
(b) Proposal #2: Goals of Mediation 
-10-
Task ce unanimously recommended that the goal of 
mediation and duties of mediators should be to assist parents 
developing agreements that are in the child's best 
interests pursuant to Civil Code 4608, and that the goal of 
achieving a "settlement" should not take priority over the 
best interests of the child. 
The Task Force unanimously approved legislation amending 
Civil Code Section 4607(a) to delete the terms "close and 
continuing contact with both parents," and replace with "best 
interests of the child pursuant to Section 4608." 
(c) Proposal #3: Mediation Safeguards -- Protecting Parties 
Rights in Mediation 
Task Force agreed that mediation has the potential for 
undue coercion of the parents to enter into agreements that 
are not in their children's best interests, and that 
safeguards need to be built into the mediation process to 
protect against abuse. 
The Task Force approved legislation amending Section 4607 as 
follows: 
(1) Amend paragraph (e) to prohibit mediators from making 
recommendations to the court, thereby guaranteeing 
confidentiality of the mediation and protecting against 
mediators' influence on the litigation process should 
mediation fail; 
(2) Add a provision permitting each party the right to 
challenge a mediator without cause or prejudice and be 
assigned a different mediator. Small counties with 
only one mediator would be exempt. 
(3) Exemption from mediation cases involving domestic 
vio Add an explicit provision requir courts 
either to (1) exempt domestic violence cases 
mediation or to (2) require a different form of 
mediation where there has been domestic violence. 
(I.e., instead of face-to-face mediation the law could 
require separate mediation sessions with each party at 
separate times.) 
Schulman reported to the Task Force on her several, lengthy 
telephone conversations with Hugh Mcisaac, Chair to Senator 
Alan Robbins' Advisory Panel, regarding the Task Force 
recommendations. Much of the actual language of the proposed 
legislation was developed with the assistance of Mcisaac. 
Mcisaac informed Schulman that the Advisory Panel would be 
recommending absolute confidentiality of mediation (i.e., 
prohibiting mediators from making recommendations to the 
court). 
-11-
(Task Force Chair Judith McConnell and Dr. Wallerstein, while 
supporting the recommendation for confidentiality, opposed 
elimination of the "local option rule"--which permits 
mediators to make recommendations to the court--unless 
adequate funding and staff resources are provided to the 
court for evaluators.) 
8. Research Recommendations (Non-legislative Recommendations) 
(a) 
(b) 
Research Needs on Joint Custody and Mediation. The Task 
Force agreed to recommend that the Judicial Council fund 
research studying the effects of joint custody agreements 
on children, and to compare the effect on children of 
agreements that are imposed by the court or influenced 
through mediation with voluntary parental agreements. 
The Task Force agreed to recommend that the Judicial 
Council fund studies evaluating and assessing the current 
mandatory mediation system, and that these studies be 
performed by, or include, researchers from outside the 
current system. 
Costs of Raisin~ Children. The Task Force discussed the 
need for reliab e and up to date research on the cost of 
raising children, and the lack of information or data 
regarding the application of the new Agnos support 
guidelines. Some members of the Task Force felt that the 
guidelines did not adequately reflect the cost of raising 
children after divorce in a single-parent family because 
the guidelines are based on data from two-parent "intact" 
families. 
The Task Force did not have sufficient time to develop a 
specific recommendation. Staff was requested to prepare 
language for a recommendation to monitor the application 
of the new guidelines law, and to recommend research and 
the establishment of a commission to examine and 
determine the cost of raising children after divorce. 

Appendix D 
(Prepared by Sara McCarthy) 
In an art lished in Forces,/1, Rand Corporation 
researchers Waite, Gus Haggstrom and-David Kanouse analyzed 
the expected employment, based on past employment histories, of a 
cohort of young married men and women. The expected employment 
patterns were compared to actual employment patterns subsequent 
to birth of a first child. It was found that upon the birth 
of a first child, the proportion of women employed dropped dra-
matically; even two years later, the proportion employed was 40 
percent lower than what would have been predicted in the absence 
of childbirth (see Figure 1 below).~ 
As shown in Figure 1 (reprinted here with permission of the 
authors, Linda Waite, et al), while absent a childbirth approxi-
mately 85% of the married women would have been expected to be 
employed two years later, only approximately 45% were actually 
employed subsequent to childbirth. The authors surmised that new 
mothers can be divided into two groups: the majority who leave 
the labor force after the birth of a child and a significant 
minority who remain in the labor force (many of whom are employed 
full time)/3. In Figure 1, it also can be observed that compared 
to the effect of parenthood on the careers of mothers, the impact 
of parenthood on the careers of fathers is slight. 
In tion to reducing the proportion of women in the labor 
force, parenthood also results in a decline in the average earn-
ings of those women who do return to the labor force subsequent 
to ldb th. As shown in Figure 2, reprinted here with permis-
sion of the authors (Linda Waite, et al), those married mothers 
who cant to be employed after childbirth experienced a 
cline in the two years subsequent to childbirth. 
This conclus on a comparison of the womens' actual 
earnings to earnings they could have expected had they not 
become parents. 
According to the researchers, 
[Figure 2] ... gives average actual weekly 
earnings for mothers compared to average 
estimated expected earnings if they had 
not become parents ... Expected and actual 
earnings tend to remain the same until just 
after the first birth, when actual earnings 
decline and expected earnings continue to 
rise sl By the time the child becomes 
two years old, employed mothers earn about 
$35 per week less on average in 1979 dollars 
than we estimate they would have earned 
if they had not had that birth.~ 
In contrast, father's weekly earnings closely resemble that which 
would have been predicted had they not become parents (see Figure 
2). Although fathers experience a " ... slight negative 
effect ... [on) occupational status, wages and earnings in the two 
years following the first birth", the impact on the mothers earn-
ings is much greater.L2 The decline in the father's earnings 
approximated only one-third of the decline in the mother's earn-
ings (and her earnings were lower at the outset). 
As pointed out by the authors (Linda Waite, et al), persons 
anticipating parenthood may have different career expectations 
than those planning to delay parenthood, and this difference in 
orientation or career goals may explain in part the lower 
employment rates and lower earnings of women who do become par-
ents. However, whether caused by the birth itself or an orienta-
tion toward parenthood, the important point is that parenthood is 
associated with a major decline in the employment and expected 
earnings of mothers but not on the employment and expected earn-
ings of fathers. This differential impact raises important pub-
ic policy questions if our courts expect mothers to support 
themselves (and their children) after divorce. 
I Linda Waite, Gus Haggstrom, and David Kanouse, "The Effects 
of Parenthood on the Career Orientation and Job Charac-
teristics of Young Adults", Social Forces, Vol. 65, No. 1, 
September 1986, pp. 43-73. 
Ibid., p. 3. 
Ibid. 
Ibid., p. 21. 
Ibid., p. 22. 
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